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JURISDICTIONAL STATEMENT
As provided by statute, the Court of Appeals has jurisdiction to review this matter
pursuant to Utah Code Ann. §78-2a-3(2).
STATEMENT OF ISSUES ON APPEAL
Did the district court err in determining that Nielson's established boundary by
acquiescence? Did the district court err in determining that Nieisons met their burden of
proof by a preponderance of the evidence? Did the district court err in determining that
the shed operated as a boundary line which was mutually acquiesced by the parties? Did
the district court err in finding that the shed was a boundary between the parties?
STANDARD OF REVIEW
The standard for review for this matter is that the appellate court should give no
deference to the trial court's conclusions of law and review the legal conclusions reached
by the trial court for correctness. See, Kenny v. Rich, 186 P.3d 989, 997 (Utah App.
2008)

Findings of fact are set aside if they are found to be clearly erroneous by the

appellate court. See, Ockey v. Lehmer 189 P.3d 51, 59-60 (Utah 2008).

CONSTITUTIONAL PROVISIONS WHOSE
INTERPRETATION ARE DETERMINATIVE
None.
STATUTE WHOSE INTERPRETATION IS DETERMINATIVE
None.
STATEMENT OF THE CASE
This case deals with legal title to the disputed parcel highlighted on Appendix 1.
The Martins claim title to the parcel because they received a Warranty Deed to that
property upon purchase in 1992 and because they have been paying taxes on that parcel
ever since. Moreover, the Martins have used that parcel but not to its full capacity. In
contrast, the Nielsons have been using said parcel since they moved into the property in
1990. The trial court found that the Nielsons proved a claim to that parcel by the theory
of boundary by acquiescence.

The Martins and counsel believe that the Nielsons'

boundary by acquiescence claim fails for lack of satisfying all elements of their
counterclaim.
STATEMENT OF FACTS
Factual Summary.
A.

Robert and Sarah Martin purchased property located in Weber

County, State of Utah by virtue of a warranty deed dated December 2, 1992. Plaintiffs
purchased a total of three parcels. See, Warranty Deed admitted as Plaintiffs' Exhibit 3.
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B.

A rough diagram of the property purchased by Martins is attached

hereto as Appendix " 1 " .

R.011. The parcel in dispute has been highlighted on the

Exhibit.
C.

Larry J. Nielson and Julianne Nielson are owners of property

adjacent to Plaintiffs. R.011
D.

A workshop is found on Martins' property. R.011.

E.

The legal theory set forth by the Nelsons is that the back of said shop

is the boundary between the parties' parcels. See, Amended Answer and Counterclaim
R. 163-64.
F.

Since purchasing the Martin property, both parties have made use of

the disputed parcel. See, various transcript excerpts mentioned and cited in the body of
this brief.
G.

Plaintiffs have paid taxes on the property in dispute at all times since

their purchase thereof in 1992. See, Transcript p.6, line 13 -- p.8, line 6.
H.

Martins claim ownership of the disputed property by virtue of

having received a warranty deed for it and having paid taxes on it since 1992. See,
Transcript p. 74, lines 1-23. Nielsons claim ownership of the disputed property by virtue
of having used it since they took possession of their parcel in 1990. See, Transcript p. 2,
lines 18-25.

SUMMARY OF APPELLANTS' ARGUMENT
The Nielsons cannot establish a boundary by acquiescence claim, and the trial
court erred in making that its conclusion. At trial, Mr. Nielson testified "that there was a
piece of property back there that where it started and where it stopped, who knew?" See,
Transcript page 68, lines 1 0 - 1 1 .

This means that Nielson cannot meet the second

element of the boundary by acquiescence theory which is mutual acquiescence in a given
line as a boundary. Moreover, Mr. Nielson further testified that he moved into the
property in 1990 and did not present any evidence as to how predecessors in interest
treated a boundary line between their properties.

This means that the twenty year

element of the Nielsons boundary by acquiescence claim also fails. Because Nielsons did
not meet their burden of proof on their counterclaim to show boundary by acquiescence,
the court erred in finding for the Nielsons.
ARGUMENT
/. THE TRIAL COURTS DECISION IS NOT SUPPORTED BY SUFFICIENT
EVIDENCE.
A.

Introduction

Four requirements must be met for a court to find a boundary by acquiescence:
"(i) occupation up to a visible line marked by monuments, fences, or buildings, (ii)
mutual acquiescence in the line as a boundary, (iii) for a long period of time [twenty
years], (iv) by adjoining land owners." See, Jacobs v. Hafen, 917 P.2d 1078, 1080 (Utah

1996) (holding that an 18 and 1/2 year period of time is insufficient to show boundary by
acquiescence) (as to the twenty year requirement, see also, Argyle v. Jones, 118 P.3d 301
(Utah App. 2005).
In this matter, the trial court's findings of fact entered on March 4, 2008 states in
part as follows:
The elements of boundary by acquiescence are as follows: 1)
occupation up to a visible line marked by monuments, fences, or
buildings, 2) mutual acquiescence in the line as boundary, 3) for a
long period of time, and 4) by adjoining landowners. . ..All of these
factors have been established by the Defendants. There has existed a
shed that the parties and their predecessors in interest recognized as
boundary line. Until recently, there had been mutual acquiescence
in the shed as a boundary line. This acquiescence occurred for a
long period of time, i.e. more than 20 years. Finally, the boundary
line in question involves adjoining landowners. R.189.
With all of the foregoing as background, in order for the trial court's findings of fact to be
affirmed, there must be sufficient evidence in the record to support said findings. The
purpose of the next two sections of this brief is to show the Court of Appeals all evidence
that tends to support the above findings, all the evidence that does not support them or is
contradictory, and evaluate the same in light of the elements of boundary by
acquiescence.
B.

Evidence Tending to Support the Court's Findings of Fact

This subsection summarizes all evidence in the record which lends to support the
trial court's findings of fact in a light favorable to the Nielsons which is required in this
brief.

1.

Mr. Nielson testified that he lives in the house with an address next to the

Martins and has lived there since May 1st of 1990. See, Transcript page 52, lines 6 - 2 1 .
2.

When Mr. Nielson moved into the property he believed that he owned all of

the property in question. See, Transcript page 53, lines 2 0 - 2 2 .
3.

There has never been a fence along the back 40 feet of what Nielson

believed to be his property. See, Transcript page 54, lines 1 - 7.
4.

Nielsons removed a 50 foot tree from the disputed parcel in approximately

1997. See, Transcript page 54, lines 12 - page 55, line 9.
5.

Mr. Nielson killed two trees in that area. See, Transcript page 55, lines 21

6.

In 2006 Nielson knocked a building down and hauled it away and removed

-25.

root balls. See, Transcript page 56, lines 1 - 5 .
7.

Mr. Nielson moved a retaining wall to a different location on the property.

See, Transcript page 56, lines 15 - page 57, line 1.
8.

Mr. Nielson moved the root balls from the trees. See, Transcript page 58,

lines 1 - 7 .
9.

Mr. Nielson uses a garage partially located on the disputed parcel which

includes a bathroom, working space, a boat, and a motor home which they have used
since they moved into the property. See, Transcript page 58, lines 13 - page 59, line 18.
10.

Mr. Nielson installed a retaining wall in the disputed area. See, Transcript

page 60, lines 25 - page 61 line 20.

11.

That retaining wall has now been removed and torn out by Mr. Nielson.

See, Transcript page 62, lines 10 - page 63, line 1.
12.

Mr. Dixon, who is a neighbor living across from the Nielsons for many

years, stated that the shop had been there 20 years at least or longer. See, Transcript page
38, lines 1 5 - 1 6 .
13.

Mr. Dixon has been in the Nielsons' backyard several times.

See,

Transcript page 36, lines 19-20.
14.

No fence has existed along the back 40 feet line of the Nielson property.

See, Transcript page 40, lines 13-22.
15.

The garage on the disputed property was built prior to the house on the

Nielson property. See, Transcript page 42, lines 1-12.
16.

Mr. Dixon had been in the Nielsons' backyard about two weeks prior to

trial. See, Transcript page 42, lines 1 9 - 2 5 .
17.

The Nielsons used the garage on the disputed parcel. See, Transcript page

43, lines 2 4 - 2 5 .
18.

Mr. Nielson parked a motor home, boat, and trailer in the disputed area.

See, Transcript page 44, lines 7 - 2 5 .
19.

Mr. Nielson and/or his children did work in the grassy area, like mowing

lawns. See, Transcript page 45, lines 2 - 8.
20.

Sharon Drayer lives in the house just to the east of the Nielsons and has

lived there for about 29 years. See, Transcript page 46, lines 6 - 1 6 .

21.

Ms. Drayer has been in the Nielsons' backyard on various occasions. See,

Transcript page 47, lines 6 - 7 .
22.

The garage on the disputed parcel was built about 6 months prior to the

Drayers moving into the home they bought which was 29 years ago. See, Transcript page
47, lines 21 - page 48, line 2.
23.

Ms. Drayer has been in the disputed area and has not seen anybody else

besides the Nielsons on that area or anybody else maintain it. See, Transcript page 48,
lines 9 - 2 1 .
24.

Mr. Nielson stored things in the disputed area. See, Transcript page 49,

lines 7 - 1 1 .
25.

Ms. Drayer did not pay much attention to what Mr. Nielson put back there.

See, Transcript page 49, lines 1 9 - 2 0 .
26.

Martin admitted that, in comparison, the Nielsons used the disputed parcel

more than the Martins. See, Transcript page 34, lines 1 0 - 1 2 .
C.

Evidence Tending Not to Support the Court's Ruling

There is abundant evidence in the record which does not support the trial court's
rulings. This subsection shows all of that evidence.
1.

Nielson confirmed that there was a dispute as to ownership of the parcel

when he stated that "Back in 99' we - when I was digging out the dirt along the back
fence, where his back shop I mentioned to him that we need to get this and we agreed that
we needed to get this thing resolved". See, Transcript page 68, lines 3 - 8 .

2.

When asked to clarify Mr. Nielson stated, "Basically that there was a piece

of property back there that where it started and where it stopped, who knew?" See,
Transcript page 68, lines 1 0 - 1 1 .
3.

Mr. Nielson further admitted that he has had discussions with the Martins

with regard to resolving the issue. See, Transcript page 68, lines 1 7 - 2 0 .
4.

Nielson admitted that the period of time he has been using the property is

only 17 years. See, Transcript page 69, lines 12-14.
5.

Mr. Martin testified that he has had discussions with the Nielsons as to who

owns the disputed parcel and that the Nielsons have acknowledged to him his ownership
of that parcel. See, Transcript page 8, lines 7 - 1 5 .
6.

Mr. Martin testified that he has further stored car parts in that disputed area,

but that he has been prevented from being able to fully use the disputed parcel. See,
Transcript page 8, lines 1 6 - 2 4 .
7.

Mr. Martin further testified that he took down a tree in Ihe disputed area in

the summer of 2004. See, Transcript page 10, lines 7 - 1 5 .
8.

MSrtin testified that he has never agreed to that line as a boundary line

since he moved into the property. See, Transcript page 11, lines 5 - 7 .
9.

Martin has asked the Nielsons not to use the property that is in dispute and

has asked them to remove the storage items. See, Transcript page 11, lines 17-24.
10.

Mr. Martin and Mr. Nielson have discussed the possibility of Mr. Martin

conveying the disputed parcel to Mr. Nielson. See, Transcript page 11, lines 25 - page
12, line 8.

11.

Mr. Martin further testified that he has never treated the back of his shop as

a boundary line and that he has not had any discussions with the Nielsons that the back of
the shop was his boundary line. See, Transcript page 20, lines 1 9 - 2 4 .
12.

Mr. Martin further testified that he was not told that the back of the shop

was the boundary line when he purchased his property. See, Transcript page 20, lines 25
- p a g e 2 1 , line 2.
13.

Mr. Martin further testified that Mr. Nielson and Mr. Martin had a

discussion shortly after a flood in the area, were Mr. Nielson asked if Mr. Martin would
be interested in squaring off both pieces of property, making it more advantageous for
both of them, better access for Martin and resolving the issue, but that the parties never
reached an agreement. See, Transcript page 21, lines 12 - page 22, line 9.
14.

Mrs. Martin testified that in August of 1999 Larry Nielson and Bob Martin

had a discussion where Larry Nielson was trying to make arrangements with Bob Martin
about trying to acquire the piece of property behind their shop. See, Transcript page 72,
lines 22 - page 73, line 10.
15.

The items stored by Martin in the disputed area included car bumpers, rear

end axels, and rear end differential assembly. See, Transcript page 25, lines 22 - page
26, line 11.
16.

The car parts were moved out there in approximately 2000. See, Transcript

page 27, lines 10 - 13.
17.

Martin also cleaned out the disputed parcel after the 1999 flood.

Transcript page 31, lines 9 - 14.
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See,

18.

Martin has never had any discussion with the Nielsons where he has

acknowledged that the back of his shed is the boundary line between their properties.
See, Transcript page 33, lines 25 - page 34, line 3.
D.

An Analysis ofAll Evidence Shows That the Trial Court's Conclusions
Are in Error.

A thorough analysis of the evidence submitted by the Nielsons shows that it is
insufficient to meet the standard elements of the boundary by acquiescence claim.
Although the fourth element of the boundary by acquiescence claim is met, there was
absolutely no evidence submitted by the Nielsons to support the second or third elements
of the boundary by acquiescence cause of action. Even the evidence admitted regarding
the first element (occupation up to a visible line) is inadequate.
With regard to mutual acquiescence in a line as a boundary, Mr. Martin testified
that he never agreed to nor treated the back of his shop as Ihe boundary. See, Transcript
page 11, lines 5 - 7 . In fact, when he moved into the property in 1992 he believed he
owned the disputed parcel as it was purchased by warranty deed. See, Transcript page
20, lines 19 - 24. However, Mr. Nielson's testimony does not include any assertion that
the back of the shop is a boundary line. He did not even testify that he has treated the
back of the shop as a boundary line. When asked about this issue he stated "[Tjhere was
a piece of property back there that where it started and where it stopped, who knew?"
See, Transcript page 68, lines 10 - 11. "Where there is no proof of acquiescence in the
line as the boundary, there can be no boundary by acquiescence." See, Hales v. Frakes,
600 P.2d 556, 559 (Utah 1979). Nielson also confirmed that there was a dispute as to

ownership of the parcel when he stated that "Back in 99' we - when I was digging out the
dirt along the back fence, or his back shop I mentioned to him that we need to get this and
we agreed that we needed to get this thing resolved". See, Transcript page 68, lines 3 - 8 .
Mr. Nielson further admitted that he has had discussions with the Martins with regard to
resolving the issue. See, Transcript page 68, lines 17-20.
The other two witnesses presented by the Nielsons did not make any mention of
mutual acquiescence in any given line as a boundary. In fact, the only evidence that
directly addressed whether there was mutual acquiescence is the series of statements
made in the Martins' testimony. Nothing in Martins' testimony shows any acquiescence.
Mr. Nielson's testimony actually suggested that there was not mutual acquiescence in the
property in any given property line by acknowledging discussions as to potential
resolutions of the issue. See, Transcript page 68, lines 17-20.
With regard to the third element of the boundary by acquiescence claim, (which is
for a 20 year period), the neighbors did not testify how the property was used prior to the
Martins living there or how the predecessors treated the boundary. They only established
that the garage on the disputed property has been in existence longer than 20 years. The
Martins lived there starting in 1990. Therefore, only up to 18 years was in evidence.
With regard to the element concerning occupation up to a visible line marked by
monuments, fences or buildings, the evidence submitted by Nielson and the two
neighbors is that Nielson used the property for storage and maintained it generally. There
is quite a bit of evidence that Mr. Nielson did use the disputed property, but the fact that

it was used up to a certain line marked by a fence was not developed by the witnesses at
all.
An analysis of the testimony of the neighbors (Mr. Dixon and Ms. Drayer) further
shows that the second and third elements of boundary by acquiescence fail.

The

neighbor, Mr. Dixon, testified that the shop had existed for a long time. However, the
mere existence of the shop does not necessarily make a boundary line. The neighbors did
not testify that the shop itself was a boundary line or what line the prior owners treated as
the boundary. Nor would they be competent to make such an assertion since they were
not involved directly with the adjoining property owners of the disputed boundary.
Moreover, the fact that Ms. Drayer did not see Mr. Martin using that area does not mean
that the back of the shop is a boundary line.
In summary, when Nielson testified "who knew" "where it started and where it
stopped", Nielsons' attempt to establish mutual acquiescence failed.

Nielson further

acknowledged issues that needed to be resolved. By acknowledging an issue as to the
lack of a specific boundary, no acquiescence was established.
//. THE NIELSONS FAILED TO MEET THEIR BURDEN OF PROOF.
As to the burden of proof in this matter, the Nielsons bear the burden of proving
their boundary by acquiescence claim by a preponderance of the evidence. The Nielsons
filed an amended answer and counterclaim on or about October 22, 2007. R.162. As the
proponent of a counterclaim, the Nielsons bear the burden. See, Dixie State Bank v.
Bracken, 764 P.2d 985, 992 (Utah 1988) (holding that the proponent of the counterclaim
carries the burden of proof)- See also, E.B. Wicks Co. v. Movie, 137 P.2d 342, 346 (Utah

1943) (finding that the counterclaimant/defendant had the burden of proof to establish its
theories). The first cause of action in that counterclaim was a boundary by acquiescence
cause of action. R. 163-64.
Relevant case law supports the Martins on all of these issues. "Acquiescence does
not require an explicit agreement, but recognition and acquiescence must be mutual, and
both parties must have knowledge of the existence of a line as [the] boundary line." See,
Wilkinson Family Farm, LLC v. Babcock, 993 P.2d 229, 231 (Utah App. 1999).
Nielsons' statement at trial as to "who knew" does not rise to the level of mutual
acquiescence.

Moreover, "a boundary by acquiescence is not established until the

occupation and mutual acquiescence [requirements have been met] for a period of at least
twenty years." See, Ault v. Holden, 44 P.3d 781, 789 (Utah 2002). "Thus, action taken
by the parties prior to the lapse of twenty years, such as ascertaining the true record
boundary, can indeed destroy mutual acquiescence. See, Argyle v. Jones, 118 P.3d 301,
304 (Utah App. 2005). Clearly Martins have acted in an interest of protecting their rights
in the property by bringing this litigation. They have not allowed for any acquiescence to
occur for a 20 y^ar period
///. BECAUSE NIELSONS DID NOT PROVIDE TESTIMONY FROM ANY
PREDECESSOR IN INTEREST, NIELSONS' CLAIM FOR BOUNDARY BY
ACQUIESCENCE NECESSARILY FAILS.
The Nielsons testified that they had been in use of their property and the disputed
portion behind their property for more than 17 years at the time of trial. This 17 year
period alone is not sufficient under the Utah Supreme Court's holding that in order to
establish boundary by acquiescence, it must be for a period of not less than 20 years.
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Therefore, in order for Nielsons to be successful on their boundary by acquiescence claim
they were required to present testimony as to how predecessors in interest treated the
alleged line. The predecessors of the respective properties are identified in the Weber
County Recorder's records.

Neither of the predecessors in interest were called by

Nielsons to present any evidence at the trial of this matter to substantiate their legal
theory. The lack of predecessor in interest testimony means that there is a gap of three
years in the 20 year requirement because Nielsons can only provide testimony for the 17
year period but did not present testimony for the three years prior to their taking
possession in 1990. In order to establish a boundary by acquiescence claim, the plaintiff
must show that mutual acquiescence lasted for at least twenty consecutive years. See,
Argyle v. Jones, 118 P.3d 304, 30? (Utah App. 2005).
Not even the neighbors who have lived in the neighborhood longer than the
Nielsons testified that the area in question had a specific boundary line prior to that time.
In any event, the neighbors' testimony, if they had given any in that regard, would be
questionable because as neighbors they were not the parties alleging to have
acknowledged a specific line as a boundary by acquiescence. Moreover, the neighbors
did not testify as to any specific acquiescence by any predecessor in interest. The law
cannot fill in that three-year period for the Nielsons. The Nielsons as proponents of the
boundary by acquiescence claim must provide competent evidence to that fact This they
failed to do.

CONCLUSION
The Nielsons' counterclaim for boundary by acquiescence fails because they did
not establish all four of the elements of their theory. Even assuming that the Nielsons
established the first and fourth elements, they failed to establish the second and third
elements. With regard to the second element (mutual acquiescence in the line as a
boundary), it was not discussed by any of Nielsons' witnesses. In fact, Nielson himself
admitted that there have been discussions about the disputed parcel and "who knew"
"where one started and one stopped." This is an admission of the lack of acquiescence in
that line as a boundary. As to the third element (for a period of at least twenty years),
that element also fails because the Nielsons have only been in possession of the property
since 1990, and 20 years had not been reached by the time of trial. That, together with
the fact that no predecessor in interest testimony was admitted by the proponents of the
boundary by acquiescence theory, the Nielsons' counterclaim necessarily fails. Based
upon the failure of these two elements, the trial court's finding that boundary by
acquiescence was established is not supported by the evidence, is in error, and should be
reversed by this court.
RESPECTFULLY SUBMITTED this 29th day of August, 2008.

Attorneys for Appellants Robert S. Martin and Sarah
B. Martin
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IN THE SECOND JUDICIAL DISTRICT COURT
WEBER COUNTY, STATE OF UTAH

ROBERT S. MARTIN and
SARAH B. MARTIN,
Plaintiffs,

DECISION
vs.

LARRY J. NIELSON and
JULIANE NIELSON,
Defendants.

Case:
060900013
Judge: W. Brent West
Clerk: Pamela Allen

Having taken this case under advisement, the Court finds in favor of the Defendants on
the issue of "boundary by acquiescence." The elements of boundary by acquiescence are as
follows: 1) occupation up to a visible line marked by monuments, fences, or buildings, 2) mutual
acquiescence in the line as boundary, 3) for a long period of time and 4) by adjoining land
owners. RHN Corp, v. Veibell, 96 P.3rd 935 (Utah 2004) and Jacobs v. Hafen, 917 P.2d 1078
(Utah 1996).
All of these factors have been established by the Defendants in this case. There has
existed, until recently, a shed that the parties and their predecessors in interest recognized as a
boundary line. Again, until recently, there had been mutual acquiescence in this shed as a
boundary. This acquiescence has occurred for a long period of time (definitely more than 20
years). Finally, the boundary line in question involves adjoining land owners.
As a result, title to the property should be quieted in the Defendants. However, the
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Defendants have been unjustly enriched by the fact that the legal title to the property has always
been in the name of the Plaintiffs and the Plaintiffs have paid the property taxes on the disputed
property. The Plaintiffs are therefore awarded a judgment in the amount of $198.03. This is the
total amount of property taxes paid by the Plaintiffs during the time that they have been the
record owners of the disputed property. No award is made for the two trees that were removed
from the property because the trees were actually on property whose title is being quieted in the
name of the Defendants.
Neither party is awarded attorneys' fees because this lawsuit was both brought and
prosecuted, in good faith, by both parties. Each party is to bear their own court costs.
Defense counsel will please prepare Findings of Facts, Conclusions of Law and a
Judgment, consistent with this Ruling.
Dated this 27th day of December 2007.

Judge W. Brent West
Second District Court
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY
STATE OF UTAH

ROBERT S. MARTIN and SARAH B.
MARTIN,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiffs,
vs.
LARRY J. NIELSON and JULIANE
NIELSON,
Case No. 060900013
Judge: W. Brent West

Defendants.

The above-entitled matter came before the Court for a Bench Trial on December 3, 2007
before the Honorable Judge W. Brent West The Plaintiffs were present and represented by counsel,
M. Darin Hammond, and the Defendants were present and represented by counsel, Paul H. Olds.
The parties having presented witnesses and exhibits for the Court's consideration, counsel for the
parties having made their respective arguments to the Court, and the Court being fully informed in
the premises, now therefore enters the following Findings of Fact and Conclusions of Law based
upon its written Decision entered in this matter on or about December 27,2007:
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FINDINGS OF FACT
1.

The Court finds in favor of the Defendants on the issue of "boundary by

acquiescence."
2.

The elements of boundary by acquiescence are as follows: 1) occupation up to a

visible line marked by monuments, fences, or buildings, 2) mutual acquiescence in the line as
boundary, 3) for a long period of time, and 4) by adjoining land owners. RHNCorp v. Veibell, 96
PJrd (Utah 2004) and Jacobs v. Hcfen, 917P. 2nd 1078 (Utah 1996).
3.

All of these factors have been established by the Defendants. There has existed a

shed that the parties and their predecessors in interest recognized as a boundary line. Until
recently, there had been mutual acquiescence in the shed as a boundary line. This acquiescence
occurred for a long period of time, i.e. more than twenty years. Finally, the boundary line in
question involves adjoining land owners.
4.

Therefore, title to the property should be quieted in the Defendants. However, the

Defendants have been unjustly enriched by the fact that the legal title to the property has always
been in the name ^f the Plaintiffs and the Plaintiffs have paid the property taxes on the disputed
property. The Plaintiffs are therefore awarded a judgment in the amount of $198.03. This is the
total amount of property taxes paid by the Plaintiffs during the time that they have been the
record owners of the disputed property.
5.

Plaintiff is not awarded the value of the two trees that were removed from the

disputed property by Defendant because title to the property is now being quieted in the name of
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the Defendants.
6.

Neither party is awarded attorneys' fees because this lawsuit was brought and

prosecuted in good faith by both parties. The parties are to bear their own court costs incurred.
CONCLUSIONS OF LAW
1.

Title to the disputed real property bearing Tax ED # 081110034 shall be quieted in

the Defendants, Larry J. Nielson and Juliane Nielson. The property is described as follows:
Part of the Northeast Quarter of the Southeast Quarter of Section 13,
Township 5 North, Range 2 West, Salt Lake Meridian, U.S. Survey:
Beginning at a point 102.96 feet West to center of County Road and North
25'38f West along said centerline 355.2 feet and West 45 feet, more or
less, to the West line of County Road and West along North line of road
275 feet and North 197.55 feet to the Northeast corner of Grantee's
existing property from the Southeast corner of said Northeast Quarter of
Southeast Quarter of Section 13; running thence West 100 feet; thence
North 40 feet, more or less, to the South line of Ben H. Storey property;
thence East 100 feet; thence South 40 feet, more or less, to the place of
beginning.
2.

The Plaintiffs are awarded a judgment in the amount of $198.03 for the total

amount of property taxes they paid during the time that they have been the record owners of the
disputed property,
3.

No award is made for the two trees that were removed from the property because

the trees were on property whose title is being quieted in the name of the Defendants.
4.

Neither party is awarded attorneys' fees, and the parties are to bear their own court

costs incurred.
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An Order should be entered in conformance with the foregoing Findings of Fact.
DATED this ifl

day of February, 2008.

4)
DISTRICT COURT JUDGE
CERTIFICATE OF SERVICE
COMES NOW, Paul H. Olds, and hereby certifies to the above entitled Court, in
accordance with U.R.C.P. Rule 7(f), that he had served a true and correct copy of the foregoing
Findings and Conclusions upon counsel for the PlaintilBF with the understanding that the Plaintiff
is to have five days to object to or to request amendments or changes to the pleading, and that if
the requests are not made within the five day period, that the pleading shall be submitted to the
Court for its approval and signature. A copy of the Findings of Fact and Conclusions of Law was
delivered to the following individual:
M. Darin Hammond
Smith Knowles, P.C.
4723 Harrison Blvd. #200
Ogden, UT 84403
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DATED this _ £ £ day of February, 2008.

PAULH.
Attorney fof Defendant
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